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1 Introduction

A wadl functioning and coherent architecture for the globa system of governance would ensure that
trade and sustainable policies are mutudly supportive and effective. The generd consensus at present
is that current architecture is neither well functioning, nor coherent. Trade and sudtainable
devdopment policies a the globa leve sometimes compete, are not fully effective within their
respective spheres, and the inditutions that develop these policies do not interact consstently or
holigtically. This policy brief isbased on the outcome of an internationa workshop on the architecture
of the globd system of governance of trade and sustainable development and will explore some of the
many implications involved in confronting the chalenge of condructing an effective architecture of
governance. Depite the great dedl of research that has been carried out about the nexus of trade and
sustainable development on the globa scale, remarkable uncertainties and areas for further research

continue to exigt.

The recent growth in number and scope of internationd ingtitutions and instruments that make up the
globa architecture has profound implications for sustaingble development in the context of
globdisation. The internationa sustainable development regime itself is composed of a diverse range
of inditutions and indruments.  Although individud instruments and inditutions may function well,

collectively, the regimeis perceived of as suffering from insufficient organisation and inefficiency, which
takes away from its potentid clout. By contradt, the internationd trading system is anchored by a
sngle indtitution, the World Trade Organisation (WTO), which is continuoudy broadening its scope.

Initidly concerned with the abolishment of quantitative trade restrictions and the reduction of overdl

tariffs in the first decades of its existence, the GATT/WTO system now incorporates issues such as
savices, intdlectud property rights, and in the near future will likely take on competition and

investment. In the process, the WTO abuts, and overlaps, with other internationa regimes, including
that of sustainable development. However, while the WTO is percaived of asrdaivey powerful, itis
rapidly becoming an organisation of economic globalisation (rather than smply trade), such that it runs
the risk of overload.

Thus, an examination of the globa architecture of governance of trade and sustainable development
must begin by considering the relaive strength and weakness of each respective regime in relaion to
addressing both trade and sustainable development.  On this bass, one can explore whether the
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interaction between the two is appropriate, and what mechanisms are avalable to achieve
improvemen.

The recent World Summit on Sustainable Development (WSSD) has demongtrated the limitations of
intergovernmenta indtitutions in moving forward the trade and sustainable development agenda. At the
same time, however, it resffirmed the vitdly important role of non-State actors in promoting
sudtainable development.  Accordingly, an analyss of the globa architecture must aso examine how
such actors interact with and either support or undermine the forma internationa indtitutions and
ingruments.

The international workshop ”Architecture of the Globd System of Governance of Trade and
Sugtainable Development”  -- the second workshop in the "SUSTRA project — brought together
academics, researchers, and policy makers from several European Countries, Canada and the US to
support the development of a research agenda on these issues. The workshop was structured around

the following key questions.

How can the internationd, sustainable development regime be drengthened vis-avis
internationd trade issues?

What role should the WTO play in support of sustainable development?

How can the interaction between the international sustainable development regime and the
WTO be improved?

How can the contribution of non-State actors in support of the globa system of governance
be leveraged?

2 What issues are truly global and how should they be considered by the

global architecture?

Trade and sustainable development both have high priority on the globd policy agenda. And yet, in
pardld, action and norms on these issues are dso developed at regiond, bilateral and nationd scales.
Thus, a preliminay and cross-cutting issue to condder in assessng the globa architecture of
governance is whether substantively and proceduraly an issue is best addressed at the globa scale, as
compared to the regiond or bilaterd leve. The reationship between al these leves is not only
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complex, but dso dynamic. The architecture of globa governance on trade and sudtainable
development must be both sufficiently resilient and flexible to effectively address globd matters, while
leveraging supporting action at the lower scales.

Severd phenomena are observable. Firdly, the nature of most MEAs and the WTO is to establish
frameworks and principles at the globa scae, but to leave the means for implementation to other
scaes of governance. Y et there are dso other types of rulesin both regimes that are very specific and
leave little room for discretion in the implementation, eg. Montrea Protocol on Substances that
Deplete the Ozone Layer or the agreement on trade-related aspects of intellectua property rights.
The development of both types of rules is the result of pragmatic and politica redities, rather than a
principled approach to sdecting the most appropriate level of action. A garting point might be to
gructure the andysis dong the particular type of globd public good being addressed and provided.
However, a more sophisticated andytica framework is needed to determine the most appropriate
basis for achieving subsidiary and decentraisation.

Secondly, there has been a significant growth in addressing trade and sustainable development issues
a regiond, inter-regiond, and bilaterd levels. To some extent, this may reflect the redity that
consensus is easier to obtain at these scales than globdly, but again, questions remain as to whether
there is a principled approach that can be taken to opt for amore local scale, so as to ensure that the
outcomes are truly supportive of sustainability. A related matter is the necessity to avoid conflicts
between different scales of governance where there may be overlgps, which begs the question as to
what the gppropriate boundaries of global and regiona scales, respectively, should be.

Thirdly, action at the regiond scde can influence the globd one, and vice versa. This may be the case
where globd rules are minimum standards, and regiona agreements adopt higher standards. Another

scenario iswhere aregiona consensusis used as a basis for leveraging global agreement.*

Accordingly, more research is needed to better understand these linkages and to develop proposas
that will ensure that issues are addressed effectively at each of these scales, and that the corresponding
governance architectures mutually support effective and equitable developments.

! Faber 2001; Kimball, 1999
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3 Strengthening the way the inter national sustainable development regime

addressestrade policy

Globa governance of sustainable development needs strengthening to ensure sustainable outcomes on
the ground. This perception is founded on severa aspects, namely the dispute settlement and
enforcement mechanisms, the low cost of opting in or out of the concerned regimes and the
fragmentation of the sustainable development regime as compared to the internationd trading system.
While most of the discusson has focussed on the generd issue, the chalenges, in principle, apply a
fortiori to the way the sustainable development instruments and ingtitutions address trade policies.
Individua instruments may contain effective trade measures, eg. CITES or Montreal Protocol, and
yet the trade aspects tend not to be sufficiently integrated into a holistic gpproach that addresses the
wider chalenges of sugtainable development. Indeed, piecemed environmenta policy is too often
isolated from trade policy.

At the root is the debate over whether more centraisation of the sustainable development regime is
necessary or a better organisation based on the existing structure. Proposals range from providing
more financia resources and political powers to the exiding inditutions, to a reorganisation of

multilateral agreements, to a complete new globa environmenta governance system.

3.1 Strengthening existing ingtitutions

One wdl known proposd is to upgrade of UNEP to a full-fledged UN specidised agency. It is argued
that the increase in politica weight and financid resources would bolster UNEP's current activities in
regard to trade, including capecity building for integrated decison meking and facilitation of
international cooperation.? The governing body of a specidised agency could potentialy have greater
legal leverage to address policy issues, including trade related issues. A related option is to broaden
membership and mandate of the Globd Minigerid Environmenta Forum (GMEF). Created by
UNEP, the GMEF is meant to be a forum that consders important and emerging policy issues in the
fidd of environment, promote policy guidance, set priorities and provide overdl coordination.
However, until now, the GMEF does not have a well defined status, and proposals to open it up to
universal membership have so far not gathered sufficient consensus. Additiondly, there is concern

2 UNEP, 2001b
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about whether  strengthening of one sustainable development indtitution will weaken others, especidly
when there are overlapping mandates, such as between UNEP and the CSD. And indeed, so far,
none of the many proposals made in recent years to strengthen UNEP have been adopted.

3.2 Enhancing synergies between MEAS

Most MEASs were negotiated on an ad-hoc basis without taking other MEASs and potential synergies
into congderation. Consequently, there have been cdls to cluster related MEAS to enhance synergies,
lead to efficiency gains and promote the standing of MEAS in relation to the WTO.® One option
proposed is to cluster MEAS dedling with related topics, such as biodiversity, seas, chemicals, energy
and climate, land resources, air and freshwater.* However, dlustering is not without its challenges or
difficulties, given the variety of structures and procedures currently in place®

Another option is to have MEAs jointly carry out common actions, such as research, capacity
building, monitoring and even possbly dispute settlement® As such, common standards and
procedures could fogter transparency and facilitate participation. There is some limited experience
with the joint work programmes between the Convention on Biologicd Diverdty and the Ramsar

Convention, but it istoo early to draw sgnificant conclusions.

In both cases, it is unclear how the relevant trade policy will be affected. Clustering may offer the
potentia to address relevant trade issues in a more cohesve and integrated manner, eg. by
harmonising MEAs influence on WTO policy and decison making process, but no research has been
done on these aspects.

3.3 Creating New Ingtitutions

The most far reaching and controversid proposa to enhance globa environmenta governance is to set
up a new World Environmentd Organisation (WEQ), that could act as a counterweight to the WTO,
is brought forward not only by academics’, but also by anumber of governments”.

% von Moltke, 2001; von Moltke, 2001a; UNEP, 2001

*What Governance Programme, 2001

® Oberthuer, 2002

® United Nations University Report, 2002

" Esty, 2002; Biermann, 2000; German Advisory Council on Global Change 2000, Newell, 2001
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Key arguments often cited in favour of this options are the expected efficiency gains, combined with
the greater politica clout, especidly vis-avis the WTO. Some commentators even envisage a WEO
with the organisationa, lega and financia power to establish markets and associate property rights for
globa environmenta public goods® However, critics point to uncertainties about its structure and
actud functioning, and the fear that it add yet another bureaucratic layer without leading to meaningful
results’® To date, there appears to be little political appetite to establish such abody.

Another option, mooted so far only amongst academics, is to establish a World Environment Court.™*
This proposal stems from concerns about the lack of judicia enforcement of MEAS and possble
conflicts between internationd environmenta and trade norms.  Its purpose would be to solve conflicts
in internationd environmenta law in a more juridicad manner, thus increesng predictability and
facilitating enforcement. In principle, such a body might offer an dternative to environmenta cases
ending up before the WTO, but would likely only be the case if it had compulsory procedures. Even if
it did, questions of potentia overlgp with the WTO, and possbly the International Court of Justice,
would need to be addressed. In any event, it does not appear likely that such a body will be
established in the near future, as no State has yet endorsed the idea.

Despite the aforementioned problems and chdlenges, the actud weakness of the internationa
governance of sustainable development should not be exaggerated. Fird, the diversity of ingruments
and inditutions is testament to the flexibility and innovation of environmental negotiators in crafting
solutions to particular problems. Secondly, the globa environmenta regime has been successful in
pressing environmenta concerns widdy on the globa politica agenda. Thus, it seems sensible that any
new organization of the globa governance of sustainable development should be the result of an
evolutionary process and should in the first instance seek to making better use of exiting inditutions.

8 Speech by Helmut Kohl, Chancellor of the Federal Republic of Germany, at the special Session of the General
Assembly of the United Nations, 23 June 1997 New York, French President Jacques Chirac; "Jaques Chirac
sempare del'ecologie”, Le Monde, 5 May 2001

®Whalley & Zissimos, 2002

1% Juma, 2000; Oberthuer. 2001

" Postiglione, 1999; Rest, 1994
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4 TheWTO asan ingtitution that supports sustainable development

The relationship of the WTO to sustainable development is complex. On the one hand, it is commonly
assarted that the WTO is not an environmental organisation or an organisation whose mandate is
directly focussed on sugtainable development. On the other hand, references to environment and
sustainable development gppear in the Preamble to the Agreement establishing the World Trade
Organisation, provisions impacting on both gppear in severd Agreements, and both have been a
standing topic of discusson in various WTO bodies. For the firgt time, Doha Development Agenda
brings sustainable development issues squardly into the trade negotiations.

Some key questions arise from this. What should the boundaries of the WTO be in relation to
sudtainable development? How should the right baance within the WTO between sustainble
development and trade liberdisation be ensured? What procedural consegquences flow from
therefrom? These questions are linked to the more fundamentd dilemma of whether priority should be
given to "degpening” the WTO agenda (i.e. going further with exigting obligations) or "broadening” it

(i.e. extending WTO rules to new aress).

All of this must be consdered againgt the background of an unbaanced power distribution among
WTO members and different priorities in regard to environmenta conservation and economic
development. The North-South divide in the WTO on environmentd issues is wel known. One
argument consstently heard from developing countries is that environmental standards could be
abused as hidden trade barriers, thus reinforcing the unbalanced power distribution in the WTO.*
Concerns of developing countries are reflected in the priority they place on "implementation issues’,
such as TRIPS, agriculture and textiles.

Environmenta organisations and environmenta policy makers frequently question whether the WTO is
inditutionaly cgpable of dedling with complex environmenta issues and has the legitimacy to do so.
Also, advocates of trade liberdisation argue that addressing environmenta issues in the WTO risks
overburdening the regime, thus jeopardising the legitimacy and credibility of the internationd trading
system.*®

12 Srinivasan, 2002; Figueres-Ohlsen, 2001
13 Steger, 2002
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On other hand, it has been argued that the WTO is well placed to handle broad-based agendas
because this alows political deadlocks to be broken by package deds.™ It could therefore be argued
that a result favourable to sustainable development, coupled with the WTO's strong dispute settlement
system, could ultimately result in very powerful norms. However, the problem is that there is little in
the WTO negotiating procedures that ensures that ded is actualy favourable to sustainable
development.

Accordingly, research should focus on how the WTO can retain sufficient legitimacy to succeed with a
broadened agenda, including sustainable development and what implications might an (over)extenson
of the WTO mandate have on the overdl effectiveness. Moreover, as the WTO is based on the
principle of comparative advantage, which theoreticaly ensures that every country benefits from every
ded, it is questionable, whether the WTO provides the indtitutiond fit to deal with issues that are not
ruled by this principle, such asinvestment or intellectua property rights.™

A related issue to the WTO's mandate is the manner in which decisons are taken in the WTO. The
infamous "Green Room" style of decison-making, combined with the under-representation of many
developing countries and the high cost of participating in the dispute settlement mechanism has, in the
past, tended to favour OECD countries. To some extent, this Stuation has improved, with concerted
efforts now being made at capacity building and a decline in the exclusonary methods of taking
decisons. In addition, the Advisory Centre on WTO law was established in 2001, to provide
expertise on WTO law for developing countries. However, many developing countries continue to
perceive themsdves as being margindised. One proposa which has been made to  increase the
leverage of developing countries some have advocated alowing developing countries to take collective
retaliation against developed countries, so as to strengthen the impact of such remedies™® or to focus
rether on compensation than retaliation'”.

Demands continue to be made for more interna transparency: decisons should be taken in open
meetings only and based on an active consensus, differences should remain in brackets until resolved,

14 Bronckers, 2001

5 Martin, 2001

1% |_east Developed Country Group: TN/DS/W/17
Y Ecuador; TN/DS/W/9

10
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and the chair's discretion should be limited.”® One crucid question is how to enable developing

countriesto play amore proactive role in the WTO's agenda setting process.

Cdls have dso been made to reform the WTO's dispute settlement mechanism.  The Dispute
Settlement Body of the WTO is a cornerstone of the internationd trading system, ensuring thet it is a
rule based system, rather than power based decison making process. However, dthough the DSB
has proven to be robugt in its treaty interpretation, it remains uncertain as to the extent to which it can
tackle the complex interactions between trade liberdisation and sustainable development in a baanced

manner.

A number of proposds have been made in relation to dispute settlement in the WTO on matters
concerning sustainable development. Firdt, a less juridica gpproach may be more effective in enable
countries to comply with their obligations, thus avoiding conflicts. This could be achieved by relying
more frequently on mediation, conciliation and good offices and encouraging of membersto exhaust Al
non-binding WTO remedies before invoking their right to launch forma proceedings®® More far
reaching is a proposa to set up a new conciliatory body that makes recommendation about a conflict,
before the formal dispute seitlement proceeding are launched.® Both of these proposals may be more
adequate for some types of sustainable development and trade issues, as they emphasise mulltilatera
cooperation factors rather than purdly legad ones that can be taken into account to dea with the
complex issue how to reconcile trade and sustainable development.* However, the outcomes of these
processes are not legaly binding and they may be delayed or obstructed by participating parties. In
addition, power inequities between parties may influence the process and outcome, and it is not clear
how outside stakeholders will be able to relate to these processes.

Some have dso caled for better integration of environmenta expertise into the Dispute Settlement
Body. Proposds range from the cregtion of informd links among MEAs and WTO in rdevant
disputes to an obligatory consultation process that includes environmenta organisations, NGOs and

18 Focus on the Global South, 2002

1 Shirzad, 2000

% New Zealand: WT/CTE/W/162

2 Marceau & Gonzélez-Calatayud, 2001
# UNEP, 2000
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individual experts?® In the past, NGOs have advocated for the ability to submit amicus curae briefs
—in recent cases, this practice has been adopted by the DSB. However, as this procedure has not
been fully formdised within the WTO system, more research and policy development is needed to
help leverage consensus within the WTO. On gpparent challenge that will need to be overcome, isthe
concern of some developing countries that some NGOs will have more resources to make
interventions than some countries. After NGOs and a developing country non-party to the dispute
successfully submitted amicus curae briefs in the Sardines casg, it has Hill to be seen whether briefs
from additiona entities, such as parliaments or internationa organisations, have access to the DSB as
well.

Findly, the relaion between trade and sustainable development is not only complex and difficult, but
WTO rules and DSB decisons can have strong repercussions the further development of these
regimes. The current ddiberations ingde the US about whether to challenge the EU ban on GMOs
indicates that an aray of factors, apat from pure legd condderation, but including the overal
credibility of the trade regime, influence the decison on whether to bring certain cases in front of the
WTO. The Beef Hormone case demonstrated that even a successful case does not always lead to a
change in the behaviour of the offending party, while such cases can have spillover effects on generd
public opinion that can undermine the legitimacy of the internationd trading sysem. As such, the role
of drategic political considerations as well as the impact of public opinion and civil society on the
dispute settlement process needs to be further researched.

5 Improving the interaction between the international sustainable

development regime and the WTO

Internationd trade and sustainable development governance can only be mutualy supportive if both
bodies of law and policy do not undermine the other, and the relevant inditutions cooperate efficiently
and effectively. Currently, there has been an increase in interaction between the WTO, UNEP, FAO,
ILO and MEA secretariats, but it is questionable as to how effective this has been in creating
meaningful synergiesin policy development and implementation.

2 Shirzad, 2000

12
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On the substantive level, the considerable debate over the past decade has created greater awareness
of the complexities of the reationship between sustainable development and the WTO, and dthough
many sustainable development advocates no longer fear an al-out assault by the WTO on sustainable
development rules, the potentia for conflict remains. And despite the absence of an actud adverse
ruling by the WTO on an MEA messure, the darification of the relationship between internationa
trading rules and MEASs was put onto the Doha Development Agenda, which calls for negotiations on
the relationship between existing WTO rules and specific measures in MEAs. However, these
negotiations appear, prima facie, limited in scope as they should neither "prgudice the WTO rights of
any member that is not a party to the MEA in question” nor "add to or diminish the rights and
obligations of members under exising WTO agreements’.

There is along history of debate and proposas to ded with the relaionship between MEASs and the
WTO. The US and the mgority of developing countries have consstently argued that the status quo
should be maintained.®* By contragt, the EU initialy proposed amending GATT Article XX(b) — the
exception for measures necessary to protect human, plant and animd life or hedth — to expresdy
include messures pursuant to MEAs,® and currently advocates a broad interpretation of Paragraph 31
of the Doha Mandate’”®. Other developed countries have proposed lesser ingruments to further
accommodation, such as interpretive understandings, guiddines, and principles and criteria.  For
example, Switzerland proposed an interpretive understanding or amendment that would ensure that
MEAs are entitled to determine objective, proportionality and necessity of trade measures, while the
WTO would have the authority to assess whether the trade measure agpplied is an arbitrary,

discriminatory or protectionist manner.?’

In addition to proposals cdling for the adoption of new or modified instruments, there have been cals
to promote the exchange of information between MEAs and WTO if nove trade questions arise®,
and the incorporation of trangparency and non-discrimination principles in MEAs trade measures™.

Independent commentators have proposed a variety of options, including tasking the Internationa

#|CTSD, 2002a; Haverkamp, 2001

 EC: non-paper submitted to the Committee on Trade and Environment, 19 February 1996
% EC: TN/TE/W/1, 21 March 2002

? WT/CTE/W/168, see also TN/TE/W/4

% EC: TN/TE/W/L1

# Werksmann, 1999
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Court of Justice with reviewing decisions that concern both sets of rules®  Less judicia approaches
involve using sustainability impact assessments to examine how trade liberaisation affects measures in
other treeties, ensuring coherent implementation of both regimes, capacity building, and enhancing
cooperation between nationa trade and sustainable development officials®

Another possble way to render trade and sustainable development mutua supportive, is to pursue
win-win gtuations. One example is the mandate provided for in the Doha Declaraion for the
eimination of subsdies in the fisheries sector.  Another is the negatiations on reducing or eiminating
tariff and non tariff barriers to environmental goods and services® Bt there is o far no consensus on
what is encompassed by "environmenta goods and services' and to what extent they reate to
processing and production methods. A related issue is whether such goods and services could aso be
labelled as such. Thus, the discusson about specia treatment of environmenta goods and services
may help advance consensus on the contentious labelling debate in the WTO. Standards may aso
play an important role to resolve potentid conflicts between trade and sustainable development.
Severd WTO agreements, like the TBT or the SPS Agreement, expresdy defer to international
dandards, which could potentidly include those established by MEAs.  But difficult cases are
unilatera standards, which may be these can firstly represent trade barriers and secondly, as the
Appellate body decision in the Shrimp-Turtle case showed, can be applied extraterritoria.®
Consequently, there is need to develop consensus on procedures for establishing such standards,
which might include transparency and consultation with affected stakeholders.

% Marceau & Gonzélez-Calatayud, 2001

% Stilwell and Tarasofsky, 2001

2 WT/MIN(01)/DEC/1

¥ WT/DS58/AB/R and WT/DS58/AB/RW
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6 The role and impact of non-State Actors in relation to the global

gover nance of trade and sustainable development

The World Summit on Sustainable Development has reconfirmed the significant role non-State actors
play in the architecture of globa governance on trade and sustainable development. However, there
has been rdativdy little analysis on how to congder this role both in terms of the architecture, per se,
and the relationship between civil society actions and policies developed by globd indtitutions.

6.1 Participation of non-State actors in the global governance of trade and sustainable
development

Participation of civil society iswell established in international sustainable development ingtitutions, and
is solidly grounded in law and practice to the point of being taken for granted by dl concerned. By
contrast, the WTO provides only limited participation possibilities for non-State actors, such as
observing plenary sessions of Ministerial Conferences or submitting amicus curae briefs in certain
circumgtances. In addition, the US and the EU were recently successful in pressing for faster public
rdease of WTO documents and in enhancing the de-restriction of documents®  However, non-State
actors are gill not admitted into committee or working group meetings, where meaningful negotiations
take place, and do not yet have as much access to documentation as in other internationd fora. The
United States and EC have consstently urged greeter trangparency, but developing countries have
been reluctant to agree so long as " internal transparency” issues have been resolved.® Addressing this
imbaance in the architecture of globa governance is a priority. However, achieving consensus will
entall addressng equity issues, including the unequa capacities and conflicts among members of civil
ociety.

However, even were there to be a willingness to make the WTO more transparent and participatory,
there would till be a number of challenges and trade-offs to be reckoned with. First, determinations
need to be made regarding the amount and type of trangparency and participation that is appropriate
to the varying types of negotiaionsin the WTO. Second, some matters under consderation might be

bona fide confidentia, and, third, there can be an overdl redraint in resources in implementing

% |CTSD, 2002
% gutherland, Sewell & Weiner, 2001; Third World Network, 1999
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effective participation. Ladly, it is important to ensure effective participation from each region and
sector.

Another aspect of the involvement of civil society in globd governance is the participation in the
nationa/regiona development of policies and postions amed at the globd leve. In this regard, the
Aarhus Convention may have sgnificant implications for civil society participation in policy making
relating to trade and sustainable development, by leveraging better access to the nationa authorities by
NGOs.

6.2 Leveraging contributions of non-State actors in support of the global system of
gover nance of trade and sustainable development

The range of non-State actors concerned with trade and sustainable development is diverse: from
those who are antagonistic to ether trade liberdisation or sustainable development, to those that
pursue initiatives that bridge both objectives. Currently, many civil society groups accept that trade
liberdisation can promote investments in sustainable development, increase in welfare and technology
transfer. Asaresult many now cooperate with the private sector, while the corporate sector itself has
launched alarge number of initiatives on trade and sustainable development.

6.2.1 Corporate Social Responsibility

On one hand corporate actors can be engines of trade, promote economic growth and contribute to
technology transfer. On the other hand, as profit maximisers, businesses are frequently engaged in
environmental unsound activities and seek loopholes to avoid environmenta and developmentd

regulation.

Responding to pressure from many sources, including to some extent, their own shareholders, a
growing number of voluntary initiatives have been developed to enhance corporate socid
respongbility. While the mgority of these initiatives was launched by the business community itsdf,
others are officidly encouraged, eg. EC Eco-labelling or EMAS Regulations, OECD Guidelines for
Multinational Enterprises, Globa Compact or 1SO 14000. Voluntary initiatives can have a number of
advantages over regulations. Firg, in contrast to binding regulaions, voluntary initiatives tend to be
more flexible as they define certain goas but not the exact means how to achieve these gods. By
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avoiding direct government involvement, time and financid resources are saved in monitoring and
enforcing. Yet, another posshility is for voluntary initiatives to evolve into internationd accepted
standards®, opening the debate about a privatisation and proliferation of norms without legitimate

control.

While critics accuse voluntary initiatives of often judtifying ”"business as usud”, initiatives with strong
gandards can aso increase sdective adoption and free riding. One of the main arguments against
voluntary initiatives is that they may encourage alack of collective action by governments™’

Voluntary initiatives may aso interact with trade policy. On the podtive sde, widdy applied
transnationd standards may act to diminish trade conflicts. On the other hand, they may involve
labelling of products based on processing and production methods, which may st uneasy with actud
WTO rules® Furthermore, such initiatives may influence investment patters or even the making of
investment policy in home and host countries. To better assess the role and contribution of voluntary
inititives it is essentia to carry out further research about these types of voluntary initiatives, including
the motivations of corporate actors to participate, as well as their impacts on trade patterns and

policy.

6.2.2 Financial services and investment

Financid capita flows grew a an immense rate in recent decades, bolgtering the role of investmentsin
supporting or undermining sustainable development gods. Indeed, investment liberdisation is a mgor
item currently on the globd agenda.  Although foreign direct investment can be a mgor channd for
promoting ecologicaly sustainable development, in many ingtances, such investment does not further,
or even hinders, sugainaility.

Another aspect involves the ability of States to regulate the behaviour of investors. A key concern for
sustainable development advocates is the experience under NAFTA Chapter 11, where investment
liberdisation provisons have been a bass for disdlowing seemingly legitimate environmentd

% Gibson, 2000
% Friend of the Earth, 2002
% Pamer, 2001
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regulations®  Despite the collapse of the negotiations for a Multilateral Agreement on Investment at
the OECD in 1998%, negotiations on investments in the WTO may be launched at the next WTO
Minigterid Conference, in 2003. Canada, Chinese Taipe, the EU and Japan have recently submitted
papers in support of having a new agreement on investment, whereas India and Pakistan are againgt it,

arguing that investment is not atrade issue.*

Some commentators argue that most benefits accruing from investment liberdisation could be obtained
by exploiting and expanding the mechanisms present in exising agreements, such as the TRIMs
agreement and GATS.*”? Others call for striking a balance between investor rights and obligations in
regard to public environmenta goods through a new, discrete regime, such as a framework convention

on investment.*®

Responding to the lack of agreed standards for the increasing "green" investment opportunities
promoating environmenta accounting and providing opportunities for the private sector to act socidly
and environmentaly responsible, one proposed is to harmonise procedures of standardisation,
certification and accreditation of green investment labels.*

6.2.3 Coalitions and Networks among non-State actors

In recent decades, not only the number and the influence of non-State actors involved in globa
governance increased steadily, but dso the number of coalitions and partnerships among different non-
State actors expanded. While good relationships between some NGOs and the corporate sector are
not new™, current coditions frequently indude universities, research ingtitutes, municipdities, aswell as

parliamentarians.

These coditions recaived prominence as "Type two” initiatives launched at the World Summit on
Sugainable Development. In contrast to officid agreements among governments (Type One
agreements), Type Two initiatives are voluntary partnerships between various actors that act

¥ Kriiger, 2002

49 Wickham, 2000

“11CTSD, 2002b

2 Hoekman & Saggi, 1999; Graham, 2000
“3von Moltke, 2000

“11SD, 2000
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according to the principles for sustainable development that aim to support the WSSD Pan of

Implementation.*

Another form of cadlition is reflected in the establishment of Globa Public Policy Networks. These
networks bring together a broad range of different stakeholders, including internationa organisations,
governments, business and NGOs in order to break deadlocks on complex issues through transparent
processes.*” While GPPNs have aready been successful in some contexts, such as international policy
on dams, it remains to be seen how whether they can help to move forward the agenda on complex

issues like trade in GMOs or the establishment of internationa environmenta standards.

Thus, it isimportant to understand the exact characteristics of successful networks and the underlying
reasons why other networks fail. Important issues to be considered include inter alia the composition
of partnerships, the power equilibrium insde them, their transparency and participation procedures
and the legitimacy of their outcome.

Furthermore, regarding dl types of coditions and networks, it would be useful to examine the extent to
which they didract from the need for government initiatives and legdly binding rules, especidly
congdering that the broad mgority of non-State actors is not affected by these initiatives. In addition,
the process in which privatdy crested norms acquire legitimacy and their relation to nationa and
international norms created by public actors is another area where further research is needed. In
particular, it is important to identify the conditions under which private norms might condiitute a basis
for the development of universa public norms.

On one hand it isimportant to look for reforms of the indtitutiona architecture of globa governance to
dlow an effective participation of non-State actors, on the other hand the more influentid non-State
actors become, the more urgent is the development of independent monitoring and accountability
systems. Consequently, research is needed on a lega and politica framework for including lean but
effective reporting and monitoring mechanisms as well as access to information for affected parties and
the interested public.  Another little studied phenomenon in the globd trade and sustaingble

4 Charnovitz, 1997
46 Cader, 2002
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devel opment arena has been the emergence of codlitions between NGOs and States. This practice has
been seen in the WTO in the Sardines case, where a NGO from a developed country supported Peru
or in the codition between WWF and a number of countries to put fishing subsdies on the Doha
negotiation agenda.

4" Streck, 2002; Reinicke & Deng, 2000
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